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the United States Postal Service within the St.ate of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last knoltn address

OAIHS TUNSUANT TO IAX I.,AW
SECTION I74

AUTTIORIZED INilINISTER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Campbell Sales Company
ATT'IDAVIT OT UAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat,ion or a Refund of Corporation
Franchise Tax under Art ic le 9A of the Tax Law for
the  F isca l  Year  Ended 7  /3 I /77  .

Stat.e of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that. he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 20th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upoa George J. Nournair the representative of the petit.ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
h'rapper addressed as fol lows:

George J. Nournair
Whitrnan & Ransom
522 Fif th Ave.
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United $tates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of Lhe pet i t ioner.

Sworn to before me this
20th day of  May,  1983.
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STATE OF NE\^/  YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 20,  1983

Campbell Sales Company
P .0 .  Box  391
Camden, NJ 08101

Gentlemen:

Please take notice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax f ,aw, any proceeding in court  to review
an adverse decision by the State Tax Conunission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the compuLat.ion of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building ll9 State Campus
Albany, New York 12227
Phone # (s18) 457-2070

Very truly yours,

STA1E TAX COMMISSION

Pet,i t ioner' s Representative
George J. Noumair
lChitman & Ransom
522 Fifth Ave"
New York, NY 10036
Taxing Bureau' s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CAMPBEI,I SAIES COMPANY

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Franchise Tax on Business CorporaLions
under Art ic le 9-A of the Tax Law for the Fiscal
Year  Ended Ju ly  31 ,  7977 .

DECISION

Pet i t ioner ,  Campbe l l  Sa les  Company,  P .O.  Box  391,  Camden,  New Jersey

08101,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

franchise tax on business corporat ions under Art ic le 9-A of the Tax Law for the

f isca l  year  ended Ju ly  31 ,  1977 (F i le  No.  26993) .

A  fo rmal  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

Y o r k ,  o n  M a y  1 9 ,  7 9 8 2  a t  1 : 1 5  P . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y  O c t o b e r  1 9 ,

7982.  Pet i t ioner  appeared by  Whi tman & Ransom,  Esqs .  (George Noumai r ,  Esq. ,  o f

counse l ) .  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Anne W.  Murphy ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit  Divis ion properly required pet i t ioner to f i le a

franchise tax report  on a combined basis with i ts parent corporat ion, Campbel l

Soup Company, and seven other Campbel l  Soup Company subsidiar ies for the f iscal

y e a r  a t  i s s u e .

I I .  Whether  pe t i t ioner  i s  en t i t led  t .o  a  re fund in  the  amount  o f  $190,309.00 ,

represent ing  the  d i f fe rence be tween the  tax  pe t i t ioner  ca lcu la ted  and pa id



pursuant to a 1941 agreement

have been due had pet i t . ioner
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with the Tax Commission

ca lcu la ted  i t s  tax  under

FINDINGS OF FACT

and the tax which would

the statutorv method.

$152 ,747 ,499 .00
4  . 0113

1.  On Apr i l  10 ,  1 .979,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Campbe l l

Sa les  Company,  a  No l ice  o f  Def ic iency  asser t ing  add i t iona l  f ranch ise  tax  due

under  Ar t i c le  9 -A o f  the  Tax  Law fo r  the  f i sca l  year  ended Ju ly  31 ,  1971 in  the

amount  o f  $5441626.00 ,  p lus  in t .e res t  thereon.  The Sta tement  o f  Aud i t  Ad jus tment ,

under the same date, explained that t .he def ic iency was based on a f ie ld audit

and set forth the fol lowing comput.at ion:

Combined ent ire neL income per f ie ld audit
Bus iness  a l loca t ion  percentage per  f ie ld  aud i t
A I loca ted  bus iness  income
Tax at 10 percent
Subs id ia ry  cap i ta l  tax  per  f ie ld  aud i t
Subto ta l
20  percent  surcharge
Surcharge credit
Min imum tax  (7  subs id ia r ies )
Total  tax
Tax per report
Def ic iency

The asserted def ic iency was reduced by a credit  to Campbel l

C o r p .  ( s i c )  i n  t h e  a m o u n t  o f  9 6 , 1 4 4 . 0 0 .

6  , 2 rB ,807  . 00
621 ,881 .00

1  ,  159  . 00
623 ,04o .oo
r24 ,608 .oo
(5  ,  ooo.00)
1  ,750  .  00

7  44  ,398  .00
799 ,772 .00
544 ,626  .oo

Foods Dis t r ibut ing

2.  Pet i t ioner ,  a  who l ly -owned subs id ia ry  o f  Campbe l l  Soup Company ( "Soup" ) ,

i s  a  New Jersey  corpora t ion  w i th  i t s  p r inc ipa l  o f f i ce  in  Camden,  New Jersey .

Pet i t ioner  ma in ta ins  40  o f f i ces  in  34  s ta tes ,  inc lud ing  2  o f f i ces  in  New York

where  i t  has  been qua l i f ied  to  do  bus iness  s ince  1947.

3 .  Soup is  a  manufac turer  and processor  o f  food and food produc ts .  S ince

i ts  o rgan izaEion  in  1922,  pe t i t ioner  has  been engaged in  the  bus iness  o f  ac t ing

as  sa les  representa t ive  or  b roker  in  the  food bus iness ,  so l i c i t ing  orders  fo r

the  produc ts  o f  Soup and Soup 's  a f f i l i a tes .  (Pet i t ioner  does  no t  represent

other food manufacLurers because of t .he large volume of work i t  handles for
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Soup.  )  The orders  a re  t ransmi t ted  to  Soup 's  o f f i ces  in  Camden fo r  acceptance

and c red i t  approva l .  The goods are  then sh ipped d i rec t l y  f rom one o f  Soup 's

plants to the wholesaler or distr ibutor,  and payment therefor is made direct ly

to  Soup.

4. During Lhe year under considerat ion, pet i t ioner had approximately

1 '000 employees  who worked exc lus ive ly  fo r  pe t i t ioner .  In  A laska and Hawai i ,

pe t i t ioner  re ta i -ned food brokers  to  so l i c i t  o rders  fo r  Soup 's  p roduc ts .  Pet i -

t ioner  a lso  u t . i l i zes  brokers  f rom t ime to  t ime to  so l i c i t  o rders  fo r  new

p r o d u c t s .

5. The compensat ion received by pet i t ioner for the work that i t  does is

governed by an agreement between pet i t ioner and Soup entered into in 1947.

There are no other agreements or understandings between pet i t ioner and Soup

regard ing  pe t i t ioner 's  income or  expenses .  The agreemenL prov ides  fo r  a

payment .  to  pe t i t ioner  equa l  to  pe t i t ioner rs  cos ts  p lus  4  percent  thereo f .

"The Soup Company agrees to pay to the Sales Company for the services
which shal l  be performed by the Sales Company under this Agreement,
the actual net cost to the Sales Company of the operat ion and carrying
on of the business of the sales company so far as the same shalr
relate to the sale of the products above ment. ioned whi le this Agreement
sha l r  be  in  fo rce  and e f fec t ,  inc lud ing  a l l  sa la r ies  and wages o f
off icers and employees of the sales company, al l  payments made by the
Sales Company to The Prudent ial  Insurance Company of America under
the Campbel l 's Soups RetiremenL and Pension Plan, effect ive JuIy 1,
1938, as amended, and al l  payments made by the Sales Company to The
Travelers rnsurance company under the campberl 's soups Group Li fe
fnsurance P lan ,  e f fec t i ve  March  1 ,  1947;  p lus  four  (4 )  per  cent  o f
s u c h  a c t u a l  n e t  c o s t .  .  . t t .

The compensaL ion  pa id  by  Soup to  pe t i t ioner  fo r  each o f  the  f i sca l  years  1954

through 1977,  expressed as  a  percentage o f  Soup 's  sa les  genera ted  by  pe t i t ioner

w a s  a s  f o l l o w s :



FYE JULY 31
7954
1955
1956
1957
1958
1959
1960
1961
7962
1963
1964
1965
7966
7967
1968
7969
19  70
I97 7
1972
7973
t97 4
19  75
797 6
7977

been ,  f o r  mos t
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PERCENTAGE--Tn rw
2 .3572
2 .6862
2 .7s20
2 .3505
2 .4290
2 .3796
2 .3790
2 .3057
2 .3398
2 .2702
2 .4743
2 .3769
2 .4764
2 .4295
2 .4185
2 .4752
2 .5253
2 .5937
2 .4802
2 .4165
2 .4735
2 .4857
2 .5712

yea rs ,  t he  equ i va len t  o f  a  sa lesThe payments have

2  Lo  2 \  pe rcen t .

commiss ion  o f

pet i t ioner

is probably

A 2 to 2L2 percent commission for the work r+hich

does is  a fa i r  and reasonabre commission and is  not  less than.  and

more

a r m t s

p a i d

Lhan, the equivalent of  the amount that would be paid for such work on an

length  bas is  invo lv ing  unre la ted  par t ies .  For  example ,  in  1977,  pe t i t ioner

i ts  b roker  in  Hawai i  a  2  percent  commiss ion  on  Lhe sa le  o f  Soup 's  p roduc ts .

6 .  Pet i t ioner  pays  i t s  own expenses  (wages,  sa la r ies ,  ren ta ls

most  o f  wh ich  are  to  unre la ted  th i rd  par t ies .

e t c .  )  ,

7.  Pet i t ioner 's  p res ident ,  who works  fu l l  t ime fo r  pe t i t ioner ,  ho lds  the

of f i ce  o f  v ice-pres ident  in  Soup.

B. From t ime to t ime employees of Souprs market ing off ice accompany

pet i t ioner 's  employees  on  the i r  rou tes  to  ascer ta in  whether  a  par t i cu la r

produc t  i s  se l l ing  we l l  and to  gaLher  in fo rmat ion  fo r  p romot iona l  mater ia ls .
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9 '  cer ta in  o f  pe t i t ioner 's  admin is t ra t i ve  func t ions ,  inc lud ing  the

account ing and legal funct ions, are performed for i t  by Soup.

10 '  Pet i t ioner  ma in ta ins  i t s  own books  o f  account  and bank  accounts .

11'  (a) t t re sares of soup and Lhe amounts and percentages thereof made t .o
New York  cus tomers  fo r  the  years  1974 th rough 1977 were  as  fo r rows:

SAI,ES TO N.Y. PERCENT N.Y. SATESYEAR T9IAL sAtES cusr'MERs T0 TOTAr sALEs!e7_! $T,ne,r@3l fffi b7975  r ,240 ,256 ,044  g5 ,g4 } ,Bg4  7  .7362797  6  7  ,?07 - ,978 - ,7  73  94  ,237  ,7  65  7  .2052Lg77  7 ,426 ,203 ;583  770 ,845  , 606  I  . 7727
(b)  Pet i t ionerrs  operat ing expenses and the por t ion thereof  actuarry

incurred with respect to New York for the years 7g74 Lhrough 1g77 were as
fo l lows:

YEAR
1e14
1975
791 6
7977

TOTAT EXPENSES
$26 ,376 ,484
27 ,752 ,042
29 ,102,837
32,605,526

EXPENSES
RETATED TO N.Y.-

$2  , 5A0  , 97  4
2 ,793 ,962
2  1676 ,431
2 ,915 ,653

PERCENT N.Y.
EXPENSES TO
TOTAI EXPENSES

9 . 4 8 1 8
7 0 . 2 5 3 2
9 . 7 9 6 3
8 . 9 4 2 2

(c) The totar amounL paid by soup to pet i t ioner as a percentage of i ts
sales everSrwhere, and the amount paid in respect of New york sales as a percentage

of New York sales for the years 1974 Lhrorrgh 1977 were as folrows:

COMPENSATION AS N.Y. COMPENSATION

rEAR ^ iSifl-3iffir" o'orffl.SX;f5t "tq74 --'iil6*-- 
Wt 9 7 s  2 . 4 i 3 5  3 . 0 t 7 67 9 7 6  2 . 4 8 5 1  2 . 7 9 7 81 9 7 7  2 . 5 1 7 2  2 . 7 3 5 6

72 '  S ince  7947,  pe t i t ioner  has  ca lcu la ted  i t s  New york  f ranch ise  tax

l iabi l i ty pursuanL to a formula agreed upon (and modif ied in lg47) by pet i t ioner,

Soup and the Tax commission. For purposes and in the implementat ion of this
agreement,  pet i t ioner computes i ts gross income as 4 percent (adjusted in the
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event  Soup 's  adver t i s ing  expenses  fa l l  be low 3 l  percent  o f  i t s  sa les)  o f  Soup 's

to ta l  sa les  fo r  the  year ,  sub t . rac ts  i t s  expenses ,  and a l loca tes  the  ne t  income

to New York in the proport ion which pet i t ioner 's expenses incurred wi. th relat ion

Lo New York  bear  to  pe t i t ioner 's  to ta l  expenses .  Pet i t ioner 's  comput -a t ion  o f

i t . s  tax  l iab i l i t y  fo r  the  f i sca l  year  a t  i ssue is  shown be low.

(1)  Campbe l l  Soup Company sa les  9 I ,327,379,763
(2) Amount computed thereon for apport ionment

purposes  a t  agreed-on ra te  as  fo l lows:
4% o f  sa les ,  p lus  the  number  o f  percentage
points by which advert is ing expenses fa11
short of 3rz"/" of sales but not exceeding 5"/o

(a)  Adver t i s ing  expenses  $  62 ,784,077
(b)  Sa les
(c) Advert is ing expenses
(d) Amount under 3l'/.

r  1327  , 379  , 763

!_'_%
(e )  Agreed-on ra te  fo r  per iod  8 /2 /76  Lo  7 /3 I /7 j

(3) Expenses of pet i t ioner
(4) Amount computed for apport ionment
(5)  To ta l  expenses  o f  pe t i t ioner  (exc lus ive  o f  s ta te

f r anch i se  t axes ) $  32  ,387  ,204
(6 )  Expenses  i ncu r red  w i th  re la t i on  t o  N .Y .

(exc lus ive  o f  f ranch ise  tax)  $  2  ,697,293
(7)  Percentage re la t ion  o f  N.Y.  expense to  to ta l  expense
(B)  Produc t  o f  t ine  (4 )  and l ine  (7 )
(9 )  Tax  a t  10%

_4%
$ 53 ,095  ,  191

32,605 ,526
$  20  ,489 ,665

8.328268%
$ 1  ,706 ,434
$  170 ,654

Neither the Audit  Divis ion nor pet i t ioner has a copy of the agreement.  Accord-

ing to Paul Hel lberg, a tax accountant with Soup responsible for preparing

pet i t ioner 's  f ranch ise  tax  repor ts ,  " I  was  to ld  th is  was agreed upon and you

wou ld  do  th is . . .Peop le  who were  around in  r41  dec ided tha t  i s  how we shou ld

f i Ie . "  Accord ing  to  the  Aud i t .  D iv is ion ,  the  agreement  represented  a  recogn i t ion

on the  par t  o f  the  corpora t ions  and Lhe s ta te  tha t  pe t i t ioner 's  New York

franchise tax l iabi l i ty would not be properly ref lect.ed by f i l ing on an individual

bas is  under  the  s ta tu to rv  bus iness  a l loca t ion  fo rmula .
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For  the  f i sca l  years  1970 th rough 1977,  the

computed under the statutory formula and the tax

pursuanL to the 7947 agreement were as fol lows:

tax which would have been

computed and paid by pet i t ioner

TAX PER AGREEI'MNT---3-1T267--
86 ,473
9 l  , 498

176,892
230,564
159  ,819
2 r2 ,057
799 ,772

FYE
aB702l7a
08101 /71
07  /30 /72
07  /29 /73
07  /28 /74
aB 1A3 /7s
0B/0 r /76
07  / 37 /77

TAX PER STATUTORY FORMUTA

g ,196
13 ,714
10  , 316
1  1  ,348
16,204
76,620
9 ,463

13.  In  Apr i l  o r  May,  7977 ( tha t  i s ,  2  Lo  3  months  pr io r  to  the  exp i ra t ion

of  pe t i t ioner 's  7977 f i sca l  year ) ,  the  Aud i t  D iv is ion  ins t i tu ted  a  rev iew o f

pe t i t ioner 's  method o f  ca lcu la t ing  i t s  tax  l iab i t i t y .  The corpora t ion  tax

examiner  reques ted  and was gran ted  access  to  pe t i t ioner 's  records  fo r  the  years

7974,  1975 and 1976 and confer red  w i th ,  among o thers ,  Mr .  He l lberg .  The

exami-ner concluded that:  (a) there was no basis upon which to cont inue the

I94I agreementl  and (b) combined reports embracing Soup, pet i t ioner a'nd B other

Soup subs id ia r ies  shou ld  be  requ i red .  0n  February  27 ,  I9 lB ,  the  examiner ,

o ther  members  o f  the  Aud i t  D iv is ion  and pe t i t ioner 's  representa t ives  met  to

d iscuss  the  Aud i t  D iv is ionrs  p roposa l  fo r  re t roac t ive  combined f i l i ng  fo r  the

years  7974,  1975 and I976.  The Aud i t  D iv is ion  therea f te r  de termined tha t

combined reports would be required, but commencing with f iscal  year 7977; iL

accordingly requested pet i t ioner and Soup to supply the information nr:eded to

compute the tax on such combined basis.

Bes ides  pe t i t ioner ,  the  corpora t ions  the  Aud i t  D iv is ion  sought  to

include in the combined report  were as fol lows:

(1 )  soup ( incorpora ted  in  New Jersey  in  1922)  -  the  parenL corpora t ion .
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(2) Joseph Campbel l  Company ( incorporated in New Jersey in 1972) -  a whol ly-owned
subs id ia ry  o f  Soup wh ich  grows and purchases  vegetab les ,  a l l  o f  wh ic t r  i t  se l l s
to  i t s  paren t .

(3 )  Champion Va l ley  Farms,  fnc .  ( incorpora ted  in  New Jersey  in  1969)  -  a  who l ly -
owned subs id ia ry  o f  Soup wh ich  produces  pe t  foods ,  a l l  o f  wh ich  i t  se l l s  to  i t s
parent .

(4 )  Va l ley  Tomato  Produc ts ,  fnc .  ( incorpora ted  in  Ca l i fo rn ia  in  1966)  -  a
whol ly-owned subsidiary of Soup which manufactures tomaLo paste, al l  of  which
i t  se l l s  to  i t s  paren t .

(5) Southeastern l { isconsin Product.s
- a whol ly-owned subsidiary of Soup
Al l  sa les  a re  to  the  parent .

Company ( incorporated in  l { isconsin in  1965)
wh ich  se l l s  f ood  f l avo r i ngs  to  i t s  pa ren t .

(6 )  Campbe l l  Soup Co.  (Sumter  P lan t ) ,  Inc .  ( incorpora ted  in  South  Caro l ina  in
1965) -  a whol ly-owned subsidiary of Soup which manufactures frozen dinners and
processes  pou l t ry .  Approx imate ly  70  percent  o f  i t s  sa les  a re  to  the  parent .

(7 )  Campbe l l  F rozen Foods D is t r ibu t ing  Co.  ( incorpora ted  in  New Jersey  in  1955)
- a whol ly-owned subsidiary of Soup which purchases frozen dinners from the
parent and re-sel ls them to inst i tut ional customers under Lhe name "Eff ic ienC".
A l l  o f  i t s  purchases  are  f rom Soup.

(8 )  Campbe l l ' s  Soup In te r -Amer ica ,  Inc .  ( incorpora ted  in  New Jersey  in  7969)  -
a whol ly-owned subsidiary of Soup. This company is a Western Hemisphere trading
corpora t ion  wh ich  se l l s  Soup 's  p roduc ts  to  Puer to  R ico .

( 9 )  C a m p b e l l ' s  E x p o r t  S a l e s ,  I n c .  -  a  c o m m i s s i o n  D I S C  f o r  s a l e s  o f  i t s  p a r e n t r s
produc ts  to  po in ts  ou ts ide  the  Un i ted  Sta tes .

The f ranchise tax asser ted to be due f rom each of  the corporat ions (except ing

the  D ISC)  was  as  f o l l ows :

CORPORATION
Campbell Soup Company:k
Campbel l  Sales Company
Campbe l l  F rozen Foods D is t r ibu t ing  Co.
Southeastern Wisconsin Products Company; l
Va l ley  Tomato  ProducLs ,  fnc . :k
Campbe l l  Soup Co.  (Sumter  P lan t ) ,  Inc . : t
Joseph Campbell Company:t
Champion Val ley Farms, Inc.: ' r
Campbe l l ' s  Soup In te r -Amer ica ,  fnc . : t

: tPreviously not a N.Y. taxpayer

TAX
$z+: ,  oag
(799,522)
(  s,+.s+1

250
250
250
250
2:to
250

$539 ,752
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74 .  Pet i t ioner  ma in ta ins  tha t  the  Aud i t  D iv is ion 's  computa t ion  a l loca tes

(combined)  bus iness  income to  New York  in  the  amount  o f  $6 ,278,807.OCt  w i th  the

fo l low ing  resu l ts :

(a )  Pet i t ioner 's  " impuLed"  g ross  income fo r  f i sca l  year  1977 was $107,2761598,
represent ing  B.0B percent  o f  the  parent rs  sa les .

(b )  Pet i t ioner 's  " imputedr r  ne t  income was $74 167I rO0O,  represent ing  69 .6
percent  o f  i t s  g ross  compensat ion  and 36 .74  percent  o f  the  parent rs  p re- tax
conso l ida ted  ne t  income.

(c )  The ra t io  o f  pe t i t . ioner 's  " imputed f rne t  income to  i t s  ac tua l  ne t  wor th
is  21220 percent .  (The ra t io  o f  pe t i t . ioner rs  ac tua l  ne t  income to  i t s  ac tua l
n e t  w o r t h  i s  2 I . 7  p e r c e n t . . )

This argument turns upon the assumption that the Audit  Divis ion imputed the

combined income o f  the  9  corpora t ions  to  pe t i t ioner  i t se l f .

15 .  Inc luded in  pe t i t ioner 's  b r ie f  were  50  proposed f ind ings  o f  fac t  a l l

o f  wh ich  have been,  in  essence,  adopted  and incorpora ted  in to  th is  dec is ion

wi th  the  fo l low ing  except ions :  p roposed f ind ings  13  and 15 ,  wh ich  incorpora te

several  factual stat.ements rendering i t  di f f icul t  to rule thereon, are rejected;

proposed f indings 38 and 48 are rejected as not establ ished by the evidence.

76 .  Inc luded in  the  Aud i t  D iv is ion 's  b r ie f  were  12  proposed f ind ings  o f

fact al l  of  which have been, in essence, adopted and incorporated into this

dec is ion ,  w i th  the  except ion  o f  p roposed f ind ings  1  and 6 ,  wh ich  are  re jec ted

as not establ ished by the evidence.

CONCIUSIONS OF IAW

A.  That  subd iv is ion  4  o f  sec t ion  211 o f  the  Tax  Law,  in  per t inent  parL ,

prov ides :

"In the discret ion of the tax commissionr any taxpayer,
.  .  .  substant ial ly al l  the capital  stock of which is owned
or  cont ro l led  e i ther  d i rec t l y  o r  ind i rec t l y  by  one or  more
other corporat ions. .  .  ,  ray be required or permit ted t .o make
a reporL on a combined basis covering any such other corporat ions
and sett ing forth such information as the tax commission may
requ i re ;  p rov ided,  however ,  . . . tha t  no  combined repor t  cover ing
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any corporat ion not a taxpayer shal l  be required unless the tax
commission deems such a report  necessary, because of intercompany
transacLions or some agreement,  understanding, arrangement or
t ransac t ion  re fe r red  to  in  subd iv is ion  f i ve  o f  th is  sec t ion .  in
order  p roper ly  to  re f lec t  the  tax  l iab i l i t y  under  th is
a r t i c l e .  t t

In interpret ing the above-quoted subdivis ion, the Court  of  Appeals herld that

this Commission is expressly empowered thereby to require a combined report

because of intercompany transact ions, where certain condit ions are found to

exist l  and further,  that "when the Commission acts pursuant to the power

confer red  by  subd iv is ion  4 ,  i t  i s  no t  a  cond i t ion  precedent  tha t  the  income or

capital  of  the taxpayer be improperly or inaccurately ref lectedi l  s ince subdivi-

s ions  4  and 5  o f  sec t ion  211 cover  separa te  s i tua t ions .  Wur l i t zer  Co.  v .  S ta te

Tax Comm. ,  35  N.Y.2d  100,  105.  Compare  20  NYCRR 6-2 .5 ,  e f fec t i ve  fo r  taxab le

years commencing on or after January 1, 1976. Final ly,  there is no requirement

in the statute or the regulat ions promulgated thereunder that Lhere exist  any

unfa i rness  in  the  t ransac t ions  be tween the  a f f i l i a ted  corpora t ions .  I {u r l i t zer

C o .  ,  s u p r a .

B. That after the stock ownership or conLrol  requirement has been met,  as

is clear ly the case here, the Commission, in determining whether to permit  or

requ i re  combined repor ts ,  cons iders  the  fo l low ing  two key  fac to rs :  (1 )  whether

the corporat ions are in substance parts of a unitary business conducted by the

ent ire group, and (2) r+hether there are substant. ia l  intercorporate transact ions

among the  corpora t ions .  20  NYCRR 6-2 .3 .  The subs tan t ia l  in te rcorpora te

t ransac t ion  requ i rement  i s  l i kewise  c lear ly  sa t is f ied  in  the  ins tan t  case.  A I t

o f  pe t i t ioner 's  rece ip ts  a re  der ived  f rom se l l ing  the  producLs  o f  i t s  paren t

and sister corporat ions, under a wri t ten agreement with the parent in force

s ince  1947,  wh ich  accord  guarantees  pe t i t ioner  a  p ro f i t  each year .  Fur thermore ,

pet i t ioner is unquest ionably part  of  a unitary business conducted by Soup and
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the other subsidiar ies sought to be encompassed in the combined repor: t  by the

Aud i t  D iv is ion .  Pet i t ioner  so l i c i t s  sa les  on ly  fo r  the  Campbe l l  g roup,  and the

produc ts  o f  the  group are  so ld  on ly  th rough pe t i t ioner 's  concer ted  e f fo r ts .

Idhere the businesses of corporat ions are so unif ied and interassociat.ed (having

due regard  fo r  the i r  separa te  corpora te  ex is tences) ,  a  p roper  re f lec t . ion  o f

their  New York franchise tax l iabi l i ty is impossible without combinat. ion.

C.  That .  pe t i t ioner ts  tax  I iab i l i t y  be ing  proper ly  re f lec ted  on  a  combined

bas is  as  a fo resa id ,  pe t i t ioner  i s  no t  en t i t led  to  a  re fund in  the  amount  o f  the

excess of i ts f ranchise tax as determined pursuant to the 1941 agreement over

the tax as would have been determined on a separate basis pursuant.  to sect ions

208 and 270 of the Tax Law. The 1941 agreement was not a wri t ten agreement of

the Tax Commission entered into under the authori ty granted by subdivis ion

e igh teenth  o f  sec t ion  171;  i t  i s  there fore  no t  f ina l  and conc lus ive  q ' i th  regard

to  the  f ranch ise  tax  a t  i ssue here in .  Mat te r  o f  Pet r ie  S tores  Corpora t ion ,

SLate  Tax  Comm. ,  January  2 ,  1980.

D. That the peLit ion of Campbel l  Sales Company is hereby denied, and the

Not ice  o f  Def ic iency  issued on  Apr i l  10 ,  1979 is  sus ta ined in  fu l l .

DATED: Albany, New York STATE TAX COMMISSI0N

I\JIAY 2 0 1s83
PRESIDENT


